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SITE  AND  NEIGHBORHOOD  STANDARDS 
FOR  SUBSIDIZED  NEWLY-CONSTRUCT¬ 
ED  OR  SUBSTANTIALLY-REHABIU- 
TATED  HOUSING 

Notice  of  Proposed  Rule  Making 

The  Department  of  Housing  and  Urban 
Development  Is  proposing  to  establish 
imlf  orm  site  and  neighborhood  standards 
for  housing  that  is  newly  constructed, 
substantially  rehabilitated,  or  purchased 
for  use  as  low  rent  public  housing,  and 
for  wbdch  HUD  assistance  is  provided  in 
the  form  of  annual  contributions,  inter¬ 
est  reduction  payments,  rent  supple¬ 
ments,  below  market  interest  rate  in¬ 
sured  mortgages  or  loans,  or  housing 
assistance  payments. 

The  standards  would  replace  24  CFR 
Part  200.  References  are  made  to  these 
standards  In  other  regulations  of  the 
Department.  See,  e.g.,  24  CFR  886.203(a) 
(2).  No  change  in  the  regulations  gov¬ 
erning  the  Section  202  program  for 
elderly  housing  (Sec.  202  of  the  Housing 
Act  of  1959,  12  U.S.C.  1701q)  is  required 
because  those  regulations  require  c(»n- 
pliance  with  either  24  CFR  880.112  or 
881.112.  See  24  CTR  885.3. 

The  proposed  regulations  would  pro¬ 
vide  imlform  criteria  for  evaluating  pro¬ 
posed  locations  for  assisted  housing  with 
the  aim  of  ensuring  that  housing  oppor- 
trmities  for  lower  income  and  minority 
households  are  available  in  a  wide  range 
of  locations.  The  Department  has  con¬ 
cluded  that  the  best  approach  to  this 
complex  issue  of  site  selecticm  is  to  allow 
full  and  open  public  discussion  by  those 
affected  by  the  prc^josed  regulations  be¬ 
fore  these  standards  are  finalized.  Ac¬ 
cordingly,  the  Department  presents  these 
regulations  not  as  the  Department’s  con¬ 
clusion  as  to  the  final  form  the  standards 
should  take,  but  as  an  option  whose  spec¬ 
ificity  will  give  form  and  substance  to 
a  dl^ussion  of  the  issues  involved. 

In  order  to  assist  the  public  in  com¬ 
menting  on  these  regulations,  this  pre¬ 
amble  will  present  a  history  of  the  site 
selection  issue  and  a  sununary  of  the 
ix-ovisions  of  the  proposed  regulations  so 
that  public  comments  can  resp<md  to 
how  these  regulations  may  impact  on 
.  Individual  projects  or  communities. 

I.  Backgrouni) 

One  of  the  statutm^  responsibilities  of 
the  Department  in  administering  its 
housing  and  community  development 
programs  is  the  furthering  of  fair  hous¬ 
ing  goals  (Sec.  808(d)  (5)  of  ’Dtie  vm 
of  the  Civil  Rights  Act  of  1968,  42  U.S.C. 
3608(d)  (S)).  and  the  “reduction  of  the 
isolation  of  inccxne  groups  within,  com¬ 
munities  and  geographicsil  areas  and  the 
promotion  of  an  increase  in  the  diversity 
and  vitality  of  neighborhoods  through 
the  spatial  deconcentration  of  housing 
opportunities  for  persons  of  lower  in¬ 
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come.’’  Sec.  101(c)  (6) ,  Housing  and  Com¬ 
munity  Development  Act  of  1974  (42 
U.S.C.  5301(c)  (6)). 

Although  federally  assisted  housing 
constitutes  a  relatively  small  portion  of 
the  nation’s  housing  stock,  it  is  an  im¬ 
portant  source  of  housing  opportunities 
for  lower  income  and  minority  families. 
Thus,  promoting  the  provision  of  assisted 
housing  in  a  wide  variety  of  locations  is 
an  essential  element  in  the  fair  housing 
goal  which  finds  expression  throughout 
the  Department’s  programmatic  respon¬ 
sibilities,  and  which  goes  beyond  assisted 
housing  to  include,  for  example,  the  en¬ 
forcement  of  ’Title  vni  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3604-3619) ; 
the  Community  Development  Block 
Grant  Program  and  the  related  review 
of  local  Housing  Assistance  Plans;  and 
HUD’S  recently  implemented  program  to 
provide  supplemental  allocations  of  hous¬ 
ing  assistance,  comprehensive  planning, 
and  commimity  development  fimds  to 
areas  which  have  developed  housing  allo¬ 
cation  plans  to  increase  the  geographic 
choice  of  hovising  opportxmitles  for  lower 
income  families  throughout  a  metropoli¬ 
tan  area.  See  24  C!PR  Part  891. 

The  Department’s  experience  has  indi¬ 
cated  the  need  for  imiform  site  and 
neighborhood  standards  which  clearly 
articulate  the  Department’s  policy  of 
promoting  fair  housing  through  the  de¬ 
velopment  of  assisted  housing  at  loca¬ 
tions  which  broaden  the  housing  oppor¬ 
tunities  available  to  lower-income  fami¬ 
lies.  The  lack  of  a  simple  set  of  imiform 
criteria  applicable  to  all  federally  as¬ 
sisted  housing  programs,  and  the  am¬ 
biguity  of  present  requirements  have  re¬ 
sulted  in  inconsistent  and  uneven  appli¬ 
cation  of  the  current  standards. 

The  development  of  such  site  and 
neighborhood  standards  for  federally  as¬ 
sisted  housing  is  a  difficult  and  complex 
task  because  of  the  need  to  balance  a 
number  of  significant  and  competing 
social  goals.  The  goal  of  dispersing  as¬ 
sisted  housing  must  be  measured  against 
the  need  to  provide  resources  to  rehabili¬ 
tate  the  housing  and  to  improve  the 
quality  and  viability  of  the  neighbor¬ 
hoods  in  which  lower  income  families  al¬ 
ready  live.  In  addition,  federal  interven¬ 
tion  in  locally  determined  land  use  or  in 
locally  devised  community  development 
strategies,  through  the  imposition  of  site 
and  neighborhood  standards,  may  c(m- 
fiict  with  other  statutory  or  Depart¬ 
mental  policies  which  encourage  in¬ 
creased  discretion  for  local  governmental 
officials.  Finally,  the  location  of  assisted 
housing  should  be  considered  in  relation 
to  such  concerns  as  racial  imbalances  in 
the  public  schools,  neighborhood  transi¬ 
tion,  and  the  availability  of  transporta¬ 
tion  and  social  services.  ’These  proposed 
regulations  are  being  published  for  com¬ 
ment  in  order  to  focus  discussion  on  such 
specific  issues  so  that  the  D^artment 
may  make  a  fully  informed  decision  on  a 
imiform  set  of  standards. 

n.  History 

Since  the  inception  of  Low  Rent  Pub¬ 
lic  Housing  in  1937,  the  earliest  of  the 
federally-assisted  housing  programs, 


standards  of  one  type  or  another  have 
been  applied  by  HUD  and  its  predecessor 
agency,  the  Public  Housing  Administra- 
ti(m,  to  the  selection  of  sites.  However, 
those  early  standards  did  not  refiect  a 
concern  for  the  impact  of  site  selection 
on  housing  opportunities  for  minority 
families.  By  the  mid-1960’s,  it  became 
evident  that  much  of  the  public  housing 
available  to  minorities  was  being  con¬ 
structed  in  areas  of  minority  concentra¬ 
tion.  Responding  to  this  pattern,  pursu¬ 
ant  to  authority  conferred  by  Executive 
Order  11063  of  1962  (42  U.S.C.  1982 
note) ,  and  the  Civil  Rights  Act  of  1964 
(see  particularly  42  U.S.C.  2000d),  the 
Department  added  a  site  standard  in 
1967  which  addressed  the  responsibility 
of  local  housing  authorities  to  provide 
for  a  balanced  distribution  of  public 
housing  projects  within  the  locality,  in 
order  to  promote  housing  opportunities 
for  minortties  outside  as  well  as  inside 
"areas  ofracial  concentration.’’  Criterion 
2g  of  Par.  205.1  of  the  Low -Rent  Public 
Housing  Manual. 

In  1970,  the  Department  undertook  to 
modify  its  site  selection  system  to  reflect 
the  requirements  Of  Section  808  of  Title 
Vin  of  the  C^vll  Rights  Act  of  1968  (42 
U.S.C.  3608)  that  the  Secretary  adminis¬ 
ter  HUD  programs  “in  a  manner  affirm¬ 
atively  to  further  the  policies  of  this 
Title.’’ 

The  development  of  these  new  site 
selection  standards  was  hastened  by  the 
United  States  Court  of  Appeals  decision 
in  Shannon  v.  HUD,  436  F.  2d  809  (C.A.  3, 
1970) ,  which  held  that  the  Department 
“must  utilize  some  institutionalized 
method  whereby,  in  considering  site  se¬ 
lection  or  type  selection,  it  has  before 
it  the  relevant  racial  and  socio-economic 
information  necessary  for  compliance 
with  its  duties  under  the  1964  and  1968 
Civil  Rights  Act.”  Observing  that  deseg¬ 
regation  is  not  the  only  goal  of  the  na- 
tional  housing  policy,  the  Court  left  room 
for  HUD  to  approve  proposals  which 
might  add  to  racial  concentration  in 
“instances  where  a  pressing  case  may  be 
made  for  the  rebuilding  of  a  racial 
ghetto,”  so  long  as  HUD  carefully 
weighed  the  alt^atives  and  made  an 
Informed  judgment  that  “the  need  for 
physical  rehabilitation  or  additional  mi¬ 
nority  housing  at  the  site  in  question 
clearly  outweights  the  disadvantages  of 
increasing  or  perpetuating  racial  con¬ 
centration.” 

In  January  1972,  HUD  published  its 
revised  Project  Selection  Criteria  <24 
CFR  Part  200,  Subpart  N)  which  estab¬ 
lished  a  formal  system  for  evaluating 
proposed  sites  for  assisted  housing.  These 
new  guidelines  provided  criteria  for  as¬ 
sessing  sites  for  both  public  housing  and 
FHA-insured  assisted  housing,  primarily 
Section  236  (see  12  U.S.C.  1715Z-1).  Fac¬ 
tors  included  not  only  the  question  of 
minority  concentration,  but  also  the 
overall  need  for  the  proposed  housing 
project,  the  availability  of  cmnmunity 
services,  the  undue  concentration  of  sub¬ 
sidized  units  without  regard  to  racial 
concentration,  the  environmental  Impact 
of  the  project,  the  availability  of  minor¬ 
ity  job  otn^ortunities,  the  capacity  of  the 
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sFMjnsor  and  quality  of  the  prospective 
management  of  the  project. 

The  Project  Selection  Criteria  were 
intended:  (a)  to  expand  existing  site 
selection  criteria  to  reflect  the  require¬ 
ments  of  Title  vm  of  the  Civil  Rights 
Act  of  1968  (42  U.S.C.  3604-3619),  and 
to  implement  the  President’s  related  di¬ 
rective  that  “the  administrator  of  a 
housing  program  should  Include,  among 
the  various  criteria  by  which  applica¬ 
tions  for  assistance  are  judged  the  extent 
to  which  a  proposed  project,  or  the  over¬ 
all  development  plan  of  which  it  is  a 
part,  would,  in  fact,  open  up  new  hous¬ 
ing  opportimities  that  would  contribute 
to  decreasing  the  effects  of  past  housing 
discrimination  (June  11,  1971  statement 
of  the  President  on  Federal  policies  re¬ 
lating  to  equal  housing  opportunity, 
p,  12);  (b)  to  give  priority  to  projects 
which  provided  geographic  dispersal, 
small  size  and  low  density,  a  special  mix 
and  good  design  and  management;  (c) 
to  assist  in  the  selection  of  public  hous¬ 
ing  applications  which  best  met  this  ob¬ 
jective;  (d)  to  enable  HUD  Field  OfiBces 
to  eliminate  clears  unacceptable  pro¬ 
posals  prior  to  performing  the  detailed 
processing  required  by  each  program; 
and  (e)  to  assure  that  those  proposals 
which  met  the  broad-based  criteria  re- 
V  fleeting  the  basic  concerns  of  the  Depart¬ 
ment  were  given  a  priority  for  funding. 

The  criteria  prohibited  locating  a 
project  in  an  area  of  minority  concem- 
tration  imless  the  project  was  necessary 
to  meet  an  “over-riding  need”  for  hous¬ 
ing  in  the  area,  or  “sufBcient  and  com¬ 
parable”  opportunities  for  assisted  hous¬ 
ing  existed  outside  the  areas  of  minority 
concentration. 

The  1972  Project  Selection  Criteria 
were  not  applicable  to  rehabilitation 
projects,  Indian  Reservation  housing. 
Section  235  existing  housing,  public 
housing  acquisition  or  leasing  of  fewer 
than  25  imits,  and  new  construction 
projects  of  fewer  than  five  dwelling  units. 

Section  201(a)  of  the  Housing  and 
Community  Development  Act  of  1974  (88 
Stat.  653)  created  the  Section  8  (Rental 
Subsidy)  Housing  Assistance  Pasmaents 
Program  (see  42  U.S.C.  1437f),  which  is 
now  the  Department’s  primary  housing 
assistance  program.  The  1974  Act  states 
as  statutory  purposes  the  “reduction  of 
the  isolation  of  income  groups  within 
commimities  and  geographical  areas” 
and  the  “spatial  deconcentrati(Mi  of 
housing  opportunities  for  persons  of 
lower  incomes.”  Section  101(c)(6),  (42 
U.S.C.  5301(c)  (6) ) .  It  also  requires  that 
a  community,  as  a  condition  to  receiv¬ 
ing  its  Community  Development  Block 
Grant,  prepare  a  housing  assistance  plan 
(HAP)  which  must  identify  the  general 
.  locations  of  proposed  housing  for  lower- 
income  i>ersons,  with  the  objective  of 
“promoting  greater  choice  of  housing  op¬ 
portunities  and  avoiding  imdue  c<xicen- 
trations  of  assisted  persons  in  areas 
containing  a  high  proportion  of  low  in¬ 
come  persons”.  Section  104(a)  (4)  (C) ,  42 
U.S.C.  5304(a)  (4)  (C). 

The  site  and  neighborhood  standards 
established  for  the  Section  8  New  Con¬ 
struction  and  Substantial  Rehabilitation 


programs  (see  24  C7FR  880.112  and  881.- 
112  respectively)  closely  paralleled  the 
standards  established  in  1972  for  the 
public  housing  programs,  including  the 
1974  revised  standards  for  the  Section  23 
program,  which  was  the  predecessor  to 
Section  8.  The  present  Section  8  site 
selection  regulaticms  state: 

The  sit©  shall  promote  greater  choice  of 
housing  opportunities  and  avoid  undue  con¬ 
centration  of  assisted  pm^ns  in  areas  con¬ 
taining  a  high  proportion  of  low-income 
persons.  24  CFR  880.112(c)  and  881.112(c). 

This  Section  8  standard  repeats  the 
statutory  language  (Sec.  104(a)  (4)  (C) 
(ii)  of  the  HCD  Act  of  1974,  42  U.S.C. 
5304(a)  (4)  (C)  (ii)  with  resp>ect  to  the 
objectives  of  the  “general  locatiMis”  re¬ 
quirement  of  the  local  Housing  Assist¬ 
ance  Plans.  A  related  regulatory  require¬ 
ment  imposed  pursuant  to  the  HCD  Act 
(24  CTR  880.112(f)  and  881.112(e))  re¬ 
quires  that  “the  site  •  •  •  comply  with 
any  applicable  conditions  in  the  Local 
Housing  Assistance  Plan,  approved  by 
HUD.” 

The  standard  contained  in  the  earlier 
Project  SelectiMi  Criteria  concerning 
areas  of  racial  concentrati<Hi  was  re¬ 
phrased  in  the  regulations  for  Section  8 
New  Constructi(m  to  require  that  the 
site  shall  not  be  located  in  areas  of  mi¬ 
nority  concentration  unless  there  are 
“sufBcient,  comparable  opportxinities  ex¬ 
isting  for  housing  for  minority  families, 
•  •  •  outside  areas  of  minority  concen¬ 
tration,  or  •  *  •  the  project  is  necessary 
to  meet  overriding  housing  needs.”  24 
C)FR  880.112(c)(1).  ’The  Sectiem  8  Sub¬ 
stantial  Rehabilitation  regulations  re¬ 
quire  only  that  the  site  be  “suitable  from 
the  standpoint  of  facilitating  and  fur¬ 
thering  compliance  with  •  •  •  applica¬ 
ble”  fair  housing  requirements.  24  CFR 
881.112(b). 

The  regulations  for  the  “Section  8 
Housing  Assistance  Payments  Program — 
Additional  Assistance  Program  for  Proj- 
ects  Insured  or  Formerly  Insured  by 
HUD”,  24  CFH  Part  886,  published  in 
the  Federal  Register  on  August  4,  1976 
(41  FR  32686),  incorporate  only  those 
site  and  neighborhood  ^ndards  in 
§  881.112  which  require  assisted  units  to 
qualify  as  decent  safe  and  sanitary  hous¬ 
ing,  but  not  the  provisions  concerning 
minority  concentrations.  The  same 
standard  was  applied  to  the  program 
developed  for  “PHA  Acquisition  of  HUD- 
Owned  Properties  and  Properties  with 
HUD-Insur^  and  HUD-Held  Mort¬ 
gages”  (24  CFR  Part  845)  published  in 
the  Federal  Register  as  an  Interim  Rule 
on  June  9,  1976.  (41  FR  23292).  The 
minority  concentration  criteria  were  not 
applied  to  these  pre^rrams  because  they 
only  provide  additional  assistance  to  ex- 
isting  lower  income  HUD-insured  or 
HUD-subsidized  projects. 

Section  8  existing  housing  (24  CFR 
Part  882)  is  not  subject  to  the  present  or 
proix)sed  site-selection  standiu:^  because 
that  program  is  based  on  a  shopping  or 
“finders-keepers”  principle  under  which 
families  select  the  location  of  their  own 
housing.  DQ)artmental  regulations  fw 
the  ’Traditional  Public  Housing  Program 
(proposed  Part  841  of  24  CFR)  which 


were  published  for  comment  on  Novem- 
b«:  18,  1976  at  41  FR  50947  provide  that 
the  1972  Project  Selection  Criteria  will 
continue  to  apply  pending  the  establish¬ 
ment  of  new  site  and  neighborhood 
standards. 

ni.  Major  Issues  Posed  by  the  Proposed 

Site  and  Neighborhood  Standards 

A.  Minority  Concentrations.  One  of 
the  difficult  Issues  which  these  proix)sed 
site-selection  standards  address  is  that 
of  under  what  circumstances  subsidized 
housing  may  be  located  in  areas  witli 
substantial  concentrations  of  racial  mi¬ 
norities.  The  policy  which  these  proposed 
standards  are  intended  to  serve  is  to  en¬ 
sure  that  people  of  all  races  have  a  vari¬ 
ety  of  housing  opportunities  available  to 
them.  If  comparable  housing  is  available 
to  minorities  inside  and  outside  an  area 
of  racial  concentration,  so  that  minority 
families  have  the  option  of  living  in 
either  environment,  then  such  a  policy  is 
satisfied.  See  §  200.704(d)  (1)  (ii).  U  the 
policy  to  be  served  were  to  mandate  the 
broad  geographic  dispersal  of  minority 
families,  as  opposed  to  housing  oppor¬ 
tunities,  more  restrictive  stndards  would 
be  necessary. 

An  “area  of  minority  concentration” 
has  been  defined  in  the  proposed  regula¬ 
tions  as  an  area  in  which  more  than  40 
percent  of  the  residents  are  minority 
citizens  or  one  in  which  minorities  make 
up  a  significantly  greater  proportion  of 
the  residents  than  is  true  of  the  locality 
as  a  whole.  This  provision  prevents  the 
location  of  additional  assist^  housing  in 
an  area  which  already  houses  a  dispro¬ 
portionate  share  of  the  locality’s  mi¬ 
nority  residents  even  though  the  pro¬ 
portion  of  minority  residents  in  the  area 
does  not  exceed  40  percent.  See  §  200.704 
(a)(1). 

The  proposed  regulation  also  contains 
an  exception  which  will  avoid  imposing 
an  unfair  penalty  on  those  localities 
which  presently  have  a  large  percentage 
of  minority  residents.  For  example, 
S  200.704(d)  (2)  allows  approval  of  a  pro¬ 
posed  site  in  an  area  of  minority  con¬ 
centration  if  sites  outside  such  areas 
cannot  feasibly  be  made  available  for 
assisted  housing.  This  provision,  which 
may  be  criticized  by  some  as  a  loophole, 
avoids  the  anomaly  of  barring  any  as¬ 
sisted  housing  in  a  community  in  which 
all  available  sites  are  in  areas  with  great¬ 
er  than  40  percent  minority  populations. 

Under  the  proposed  regulations,  a  site 
is  to  be  considered  available  if  assisted 
housing  would  be  an  incompatible  land 
use,  or  would  frustrate  other  legitimate 
land-use  or  growth-management  poli¬ 
cies.  §  200.704(d)  (2).  Thus,  for  example, 
a  site  would  be  unavailable  if  it  were  in 
the  midst  of  a  high  traffic  industrial  area 
or  where  the  physical  infrastructure  and 
public  services  in  imdeveloped  open 
space  or  a  single-family  neighborhood 
could  not  accommodate  high-density 
lower-inoome  housing,  without  an  un¬ 
conscionably  high  public  investment. 
The  proposed  regulation  speciflcally  pro¬ 
vides  that  sites  shall  not  be  considered 
unavailable  for  low-income  housing  if 
their  unavailability  is  the  result  of  dis- 
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criminatory  zoning  or  other  discrimina¬ 
tory  practices.  1200.704(d)(2).  The 
question  of  what  constitutes  discrimina¬ 
tory  zoning  Is  an  unsettled  area  of  case 
law.  The  Department  specifically  re¬ 
quests  comments  on  the  types  of  justifi¬ 
cations  that  could  be  adopted  to  assist 
hi  determining  whether  sites  are  ima- 
vallable  for  the  purpose  of  this  provision. 

Moreover,  areas  of  minority  concen¬ 
tration  may  be  particularly  susceptible 
to  neighborhood  preservation  or  renewal 
programs  of  which  assisted  housing  Is  an 
Integral  part  Accordingly,  sites  which 
are  otherwise  unacceptable  may  be  ap¬ 
proved  under  the  specific  conditions  de¬ 
scribed  in  {  200.704(d)  (3),  if  they  are  in 
an  area  which  is  the  target  of  concen¬ 
trated  local  neighborhood  preservation 
or  revitalization  efforts.  This  exception 
would  be  Invoked  only  where  the  com¬ 
munity  has  sites  available  outside  areas 
of  minority  concentration  and  its  annual 
allocation  of  assisted  housing  for  the 
relevant  year  is  too  small  to  provide  the 
assisted  hoiislng  needed  to  implement 
the  preservation  plan  to  be  balanced  by 
comparable  housing  outside  areas  of  mi¬ 
nority  concentration.  The  relevant  local 
government  must  fully  support  such  an 
exemption  and  demonstrate  its  continu¬ 
ing  commitment  to  the  revitalization  of 
the  area. 

Regardless  of  whether  housing  is  sub¬ 
ject  to  this  preservation  area  exception, 
whenever  it  Is  to  be  constructed  In  an 
area  of  minority  concentration,  a  posi- 
tlve  finding  must  be  made  by  HDD  that 
the  project  will  Improve  rather  than  im¬ 
pair  the  physical  and  social  quality  of 
the  neighborhood.  §  200.704(e). 

B.  Racially  Mixed  Areas.  Racially 
mixed  areas  present  an  issue  of  particu¬ 
lar  sensitivity.  Because  the  racial  bal¬ 
ance  in  a  neighborhood  Is  often  very 
delicate,  imder  these  proposed  regula¬ 
tions  a  project  site  should  not  be  ap¬ 
proved  in  such  an  area  when  it  would 
cause  a  rapid  and  massive  turnover  of 
the  residents  in  the  surrounding  neigh¬ 
borhood,  with  the  physical  decline  and 
disinvestment  that  may  attend  such 
transitions.  { 200.704(b).  On  the  other 
hand,  a  rsqiid  Increase  in  the  number 
of  minority  residents  in  an  area  is  not 
per  se  to  be  avoided.  There  is  no  reason 
to  avoid  the  proportion  of  minorities  in 
a  neighborhood  quintupling  from  3  to 
15  percent,  for  example.  Nor  is  an  in¬ 
crease  in  the  number  of  minorities  in  a 
neighborhood  frcxn  25  to  35  percent,  be¬ 
cause  of  the  racial  makeup  of  a  project, 
necessarily  to  be  avoided,  if  the  project 
does  not  significantly  and  adversely  af¬ 
fect  the  stability  of  the  racially-inte¬ 
grated  surrounding  neighborhood. 

Section  200.704(b)  is  intended  only  to 
reach  the  situation  where  the  proposed 
project’s  likely  effect  on  the  surround¬ 
ing  neighborhood  will  be  to  cause  pre- 
clpltlous  racial  transition  that  results 
to  the  neighborhood  becoming  an  area 
of  undue  minority  concentration.  Thus, 
the  regulation  focuses  only  on  those 
neighborhoods  which,  while  not  yet  hav¬ 
ing  a  40  percent  minority  pc^nilatlon,  do 
have,  for  example,  a  SO  percent  minority 


population,  or  a  trend  of  racial  transi¬ 
tion  which  will  soon  result  in  the  neigh¬ 
borhood  becoming  an  area  of  minority 
concentration. 

A  related  provision,  {  200.704(c) ,  pro¬ 
vides  that  a  site  in  a  racially-mixed  area 
should  not  be  approved  where  it  would 
cause  a  significant  and  disproportionate 
share  of  the  locality’s  minority  students 
to  be  concentrated  to  one  or  more  pub¬ 
lic  schools  serving  the  site.  Because  pat¬ 
terns  of  residential  segregation  and  de 
facto  school  segregation  are  Integrally 
related,  the  location  of  assisted  housing 
should  avoid  exacerbating  racial  imbal¬ 
ances  in  public  schools. 

Again,  however,  this  provision  should 
not  be  misused  to  bar  assisted  housing 
and  minority  families  from  predcxni- 
nately  non-minority  neighborhoods.  Its 
purpose  is  to  avoid  the  location  of  as¬ 
sisted  housing  recreating  a  pattern  of 
de  facto  school  segregation,  which  a 
coxut  or  community  has  tried  to  remedy. 

C.  Areas  with  a  Concentration  of  As¬ 
sisted  Housing.  Site-selectiton  criteria 
also  must  deal  with  the  problem  of  areas 
with  a  significant  concentration  of  low¬ 
er-income  families  in  federally  assisted 
housing.  ’The  proposed  standards  seek 
to  avoid  concentrations  of  assisted  hous¬ 
ing  which  congregate  large  number  of 
low-income  families  in  particular  neigh¬ 
borhoods,  since  such  concentrations  may 
lead  to  serious  management  problems 
in  the  assisted  housing  stock.  Proposed 
project  sites  are  to  be  approved  in  areas 
of  concentrations  of  assisted  housing 
only  when  a  positive  finding  can  be  made 
that  the  project  will  improve,  rather 
than  impair  the  physical  and  social  qual¬ 
ity  of  the  neighborhood.  8  200.704(e) . 

Because  of  its  unique  characteristics 
and  the  needs  of  its  occupants,  however, 
elderly  housing  is  exempted  from  the 
provision  designed  to  avoid  concentra¬ 
tions  of  assisted  housing.  8  200.704(a) 
(3)  (ii) .  While  concentrating  large  niun- 
bers  of  assisted  low-lncc»ne  famili^  can 
have  serious  social  and  economic  reper¬ 
cussions,  these  problems  have  not  arisen 
with  regard  to  housing  for  the  elderly. 
Elderly  housing  may  presently  be  lo¬ 
cated  in  a  single  section  of  a  city  that 
is  ideal  for  such  housing  and  the  pres¬ 
ence  of  additional  elderly  housing  may 
result  in  even  better  services  and  facili¬ 
ties  being  provided.  Requiring  a  new 
elderly  project  to  be  located  in  another 
section  of  the  locality,  where  there  is  not 
a  concentration  of  elderly  housing, 
could  result  in  a  significantly  less  satis¬ 
factory  living  environment. 

D.  Standards  for  Rehabilitation. 
Another  basic  question  concerns  whether 
to  exempt  or  Impose  a  different — ^pre¬ 
sumably  lesser — standard  for  substantial 
rehabilitation  projects,  as  compared  to 
new  construction.  The  goals  of  rehabili¬ 
tating  blighted,  abandemed  or  sitostand- 
ard  dwellings  in  central  city  areas  where 
low-inc(Hne  families  live  must  be  weighed 
against  the  goal  of  expanding  housing 
oivortunities  outside  of  areas  of  minor¬ 
ity  or  assisted-houstog  eoncoitration.  In 
these  proposed  regulations,  the  tmsion 
between  balanced  housing  opportunities 


and  neighborhood  preservation  is  struck 
not  through  a  distinction  betwe^  reha¬ 
bilitating  or  building  a  similar  structure 
<m  the  same  site,  but  rather  by  the  afore¬ 
mentioned  local  neighborhood  preserva¬ 
tion  exemption  to  both  minority  con¬ 
centration  and  assisted  housing  concen¬ 
tration  requirements.  8  200.704(d)  (3) . 

E.  A  healthy  living  environment.  Sites 
In  areas  both  of  minority  concentration 
and  with  undue  concentrations  of  as¬ 
sisted  housing  are  not  to  be  approved  un¬ 
less  a  determination  Is  Wade  that  ap¬ 
proval  of  the  site  will  be  likely  to 
Improve,  rather  than  impair,  the  physi¬ 
cal  and  social  quality  of  the  area. 
8  200.704(e).  ’Thus,  sites  for  assisted 
housing  must  be  accessible  to  employ¬ 
ment  opportunities.  8  200.710.  Ihe 
chance  for  gainful  employment  is  as 
Important  to  a  lower-income  family  as 
is  subsidized  housing.  The  requirement 
that  the  proposed  site  be  convenient  to 
places  of  employment  is  to  be  applied 
less  rigorously  to  elderly  housing.  Al¬ 
though  employment  opportunities  may 
not  be  an  important  to  the  elderly,  sites 
for  elderly  housing  must  be  convenient 
to  other  supporting  social  services,  such 
as  basic  comercial  and  medical  facilities, 
because  the  elderly  often  do  not  have 
access  to  private  automobile  transporta¬ 
tion  and  may  even  find  dependence  on 
public  transportation  for  these  neces¬ 
sities  of  life  unduly  burdensome. 

P.  Federal  and  Local  Government 
Roles.  The  final  tension  inherent  in  the 
site  selection  issue  is  the  role  of  Federal 
and  local  governments  in  balancing  com¬ 
peting  Interests,  and  determining  sites 
for  assisted  housing.  While  the  Federal 
Government  has  an  historic  role  in  as¬ 
suring  the  rights  of  minority  and  lower 
income  families,  local  governments  have 
been  given  an  Increasing  role  in  de¬ 
termining  the  use  of  Federal  funds 
within  their  jurisdictions.  Local  officials 
have  the  greatest  capacity  for  assessing 
local  needs,  coordinating  the  Impact  of 
differing  Federal  programs  on  those 
needs,  leveraging  public  and  private  re¬ 
sources,  and  responding  to  public 
concerns. 

The  regulations  emphasize  the  critical 
role  of  local  government  In  the  decision¬ 
making  process.  Section  200.716  provides 
that  a  site  must  comply  with  any  ap¬ 
plicable  conditions  in  the  HDD-approved 
Local  Housing  Assistance  Plan.  Section 
200.718  also  requires  that  the  views  and 
recommendations  of  the  Chief  Executive 
Officer  of  the  unit  of  general  local  gov¬ 
ernment  reviewing  the  site  pursuant  to 
Section  213  of  the  Housing  and  Com¬ 
munity  Development  Act  of  1974  (42 
D.S.C.  1439)  and  24  CFR  Part  891  must 
be  carefully  considered  in  approving  a 
site.  ’The  matters  on  which  comments  are 
requested  from  local  Chief  Executive 
Officers  go  considerably  beyond  the  ques¬ 
tion  of  consistency  with  the  HAP  and 
include  comments  with  respect  to  the 
standards  proposed  by  these  regulations. 
The  proposed  regiilatlons  also  require 
that  sites  must  be  consistent  with  any 
applicable  areawide  housing  (vportunlty 
plan  or  development  plan  for  a  new  com¬ 
munity. 
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.  Q.  Miscellaneous  Provisions.  Other 
new  provisions  in  these  regulations  clar¬ 
ify  that  approval  of  a  site  as  meeting 
these  standards  does  not  substitute  for 
or  imply  HUD  review  and  approval  of 
the  site  as  meeting  HUD  requirements 
with  respect  to  the  National  Environ¬ 
mental  Policy  Act  of  1969  (42  UJ5.C. 
4321-4347),  other  related  statutes  or 
Executive  Orders,  or  the  standards  (e.g., 
those  relating  to  marketability)  appli¬ 
cable  to  the  particular  housing  program. 

Interested  persons  are  invited  to  com¬ 
ment  on  the  proposed  revised  site  and 
neighborhood  standards  by  submitting 
written  data,  views  and  arguments. 
Comunications  should  be  identified  by 
the  above  docket  number  and  title  and 
should  be  filed  with  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Ur¬ 
ban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410.  All  rele¬ 
vant  material  received  on  or  before 
March  2,  1977  will  be  considered  before 
adoption  of  the  final  rule.  Copies  of 
cofhments  submitted  will  be  available 
for  public  inspection  during  normal  busi¬ 
ness  hours  at  the  above  address. 

A  Finding  of  Inapplicability  of  the  Na¬ 
tional  Environmental  Policy  Act  has  been 
made.  A  copy  of  the  Finding  is  available 
for  public  inspection  in  the  Office  of  the 
Rules  Docket  Clerk  during  regular  busi¬ 
ness  hours  at  the  address  set  forth  above. 

In  addition,  a  Finding  of  Inapplicabil¬ 
ity  of  Inflation  Impact  Statement  re¬ 
quirements  has  been  made  in  accordance 
with  relevant  procedures.  A  copy  of  this 
Finding  is  available  for  inspection  in  the 
Office  of  the  Rules  Docket  Clerk  during 
regular  business  hours  at  the  address  set 
forth  above. 

Accordingly,  it  is  proposed  that  Chap¬ 
ter  n  of  24  CFR  be  amended  as  follows: 
1.  Subpart  N  is  revised  to  read: 

Subpart  N — Site  and  Neighborhood  Standards 
for  Subsidized  Housing 

Sec. 

200.700  Site  and  neighborhood  standards. 
200.702  Requirements  as  to  size,  terrain  and 
utilities. 

200.704  Equal  housing  opportunity  require¬ 
ments. 

200.706  Environmental  requirements. 
200.708  Accessibility  to  community  facili¬ 
ties. 

200.710  Accessibility  to  employment  oppor¬ 
tunities. 

200.712  Compliance  with  relocation  require¬ 
ments. 

200.714  Sites  in  flood  zones. 

200.716  Consistency  with  plans. 

200.718  Local  government  comment. 

200.720  Other  site  related  reviews. 

Subpart  N — Site  and  Neighborhood 
Standards  for  Subsidized  Housing 

Authobitt:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  353S(d));  sec.  5(b)  and  8  n.S. 
Housing  Act  of  1937  (42  U.S.C.  1437c(b)  and 
1437f ) . 

§  200.700  Site  and  neighborhood  stand¬ 
ards. 

Proposed  sites  for  new  construction 
and  substantial  rehabilitation  iH-oJects, 
and  projects  acquired  for  use  as  low  rent 
public  housing  without  rehabilitation, 
must  be  approved  by  HUD  as  meeting  the 
standards  set  forth  in  this  Subpart. 


§  200.702  Requirements  as  to  size,  ter¬ 
rain  and  utilities. 

(a)  The  site  must  be  adequate  in  size, 
exposure  and  contour  to  acccanmodate 
the  number  and  type  of  units  proposed; 
and  adequate  utilities  (water,  sewer,  gas 
and  electricity)  and  adequate  paved 
streets  shall  be  available  to  service  the 
site. 

§  200.70  i  Equal  hou.«ing  opportunity 
requirements. 

The  site  and  neighborhcxid  must  be 
suitabie  from  the  standpoint  of  facili¬ 
tating  and  furthering  full  compliance 
with  the  applicable  provisions  of  Title  VI 
of  the  CivU  Rights  Act  of  1964  (42  U.S.C. 
2000d  et.  seqj.  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3604-3619). 
Executive  Order  11063  (42  U.S.C.  1982 
note),  the  Housing  and  Community  De¬ 
velopment  Act  of  1974  (see  particularly 
42  U.S.C.  5301-5303),  and  HUD  regula¬ 
tions  issued  pursuant  thereto. 

(a)  Determination  of  minority  concen¬ 
tration  or  racial  mixture.  In  furtherance 
of  the  objectives  of  the  statutes  and  the 
Executive  Order  enumerated  in  this  sec¬ 
tion,  HUD  shall  determine: 

(1)  Whether  the  site  is  in  an  area  of 
minority  concentration.  In  making  such 
determination,  the  area  to  be  considered 
shall  be  the  census  tract  in  which  the 
site  is  located  or  such  other  area  for 
which  reliable  data  as  to  racial  composi¬ 
tion  is  available  and  which  HUD  deter¬ 
mines,  on  the  basis  of  functional  con¬ 
siderations  (i.e.,  location  of  neighborhood 
facilities  such  as  schools,  shopping  cen¬ 
ters,  churches,  etc.)  to  be  more  appro¬ 
priate.  An  area  shall  be  determined  to 
be  an  area  of  minority  concentration  if 
minority  residents  constitute  (1)  more 
than  40  percent  of  the  residents  of  the 
area  or  (ii)  a  significantly  greater  pro¬ 
portion  of  the  residents  of  the  area  than 
the  proportion  of  minority  residents  of 
the  locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  racially 
mixed  area  An  area,  as  determined  pur¬ 
suant  to  paragraph  (a)(1)  of  this  section 
shall  be  determined  to  be  a  racially 
mixed  area  if  it  contains  both  minority 
and  non-minority  residents  and  minority 
residents  constitute  a  significant  percent 
but  less  than  40  percent  of  the  total  resi¬ 
dents  of  the  area. 

(3)  Whether  a  site  is  in  an  area  of 
undue  concentration  of  federally-assisted 
housing.  The  area,  as  determined  pur¬ 
suant  to  paragraph  (a)  (1),  of  this  sec¬ 
tion  shall  be  determined  to  be  an  area 
of  undue  concentration  of  federally- 
assisted  housing  if  -a  substantial  number 
of  the  housing  units  in  the  area  (gen¬ 
erally  over  40  percent)  consist  of  hous¬ 
ing  (1)  constructed,  rehabilitated  or 
purchased,  leased  (exclusive  of  units 
leased  under  the  Section  8  Existing  Hous¬ 
ing  Program  (24  CFR  Part  882)  under 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437f)).  Sections  221(d)(3)  BMTR,  235, 
or  236  of  the  National  Housing  Act  (12 
U.S.C.  1715L(d)(3).  1715Z  and  1715Z-1), 
Section  101  of  the  Housing  and  Urban 
Development  Act  of  1965,  (12  U.S.C. 
1701s),  or  Section  515  of  the  Housing 
Act  of  1949  (42  UJ5.C.  1485)  and  (il)  in¬ 


tended  for  occupancy  by  other  than 
elderly  households. 

(b)  Unacceptability  if  ratio  of  minor¬ 
ity  residents  would  be  increased  signifi¬ 
cantly.  A  site  in  a  racially  mixed  area 
shall  not  be  approved  if  the  proposed 
project  would  result  in  a  significant  and 
rapid  increase  in  the  proportion  of  mi¬ 
nority  to  non-minority  residents  in  the 
area  causing  it  to  become  an  area  of 
minority  concentration  in  which  minor¬ 
ity  residents  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

(c)  Unacceptability  due  to  dispropor¬ 
tionate  concentration  of  minority  stu¬ 
dents  in  public  schools.  A  site  in  a  ra¬ 
cially  mixed  area  or  area  of  minority 
concentration  shall  not  be  approved  if 
the  proposed  project  would  distort  a  vol¬ 
untary  or  court-imposed  plan  adopted 
by  the  school  system  or  locality  to  assure 
equality  of  educational  opportunity  in  its 
public  schools,  by  causing  a  significant 
and  disproportionate  concentration  of 
the  locality’s  minority  students  in  one  or 
more  of  the  public  schools  serving  the 
site. 

(d)  Approval  of  site  in  an  area  of 
minority  concentration.  A  site  located  in 
an  area  of  minority  concentration  may 
be  approved  if  one  of  the  following  de- 
tenninations  is  made: 

(1)  Sufficient  and  comparable  oppor¬ 
tunities  for  assisted  housing  are  avail¬ 
able  outside  areas  of  minority  concen¬ 
tration. 

(1)  Housing  in  the  jurisdiction  of  tlie 
unit  of  general  local  government  (or 
such  wider  area  as  may  be  covered  by 
an  areawide  housing  opportunity  plan) 
constructed  or  rehabilitated  under  one 
or  more  of  the  statutory  provisions  cited 
in  paragraph  (a)  (3)  of  this  section  is 
located  in  areas  which  are  not  areas  of 
minority  concentration.  Such  housing 
must  be  comparable  in  tenure  (owner, 
renter) ,  size  (bedroom  distribution) .  and 
number  of  assisted  units  to  the  tenure, 
size  and  number  of  assisted  imits  located 
in  areas  of  minority  concentration;  and 
must  have  units  presently  available  or 
scheduled  to  be  available  within  a  wait¬ 
ing  period  of  not  more  than  twelve 
months  in  a  number  and  type  approxi¬ 
mating  the  number  and  types  of  units 
proposed  to  be  constructed  or  rehabili¬ 
tated  at  the  site  in  question; 

(ii)  Housing  to  be  constructed  or  re¬ 
habilitated  imder  the  statutory  provi¬ 
sions  cited  in  paragraph  (a)  (3)  of  this 
section  has  been  approved  for  develop¬ 
ment  (e.g..  fund  reservation)  within  the 
jurisdiction  of  the  unit  of  general  local 
government  (or  such  wider  area  as  may 
be  covered  by  an  areawide  housing  op¬ 
portunity  plan)  in  areas  which  are  not 
areas  of  minority  concentration.  The 
proposed  tenure,  size  and  number  of  such 
units  must  approximate  the  proposed 
tenure,  size  and  number  of  units  to  be 
constructed  or  rehabilitated  at  the  site  in 
question  and  must  be  scheduled  to  be 
available  for  (xx:up>ancy  within  twelve 
months  of  the  anticipated  ccsnpletion  of 
the  proposed  project;  or 

(2)  There  are  no  sites  which  are  avail¬ 
able  or  which  feasibly  can  be  made  avail¬ 
able  for  housing  constructed  or  rehabili- 
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fated  under  the  statutory  provisions  cited 
in  Par.  (a)  (3)  within  the  jurisdiction  of 
the  unit  of  general  local  government  in 
areas  which  are  not  areas  of  minority 
concentration.  Zoning  and  other  land  use 
controls  intended  to  avoid  inccxnpatible 
land  uses  or  to  prevent  unwarranted  de¬ 
velopment  of  land  before  supporting  fa¬ 
cilities  are  available  or  to  implement  sim¬ 
ilar  legitimate  land-use  policies  are  ac¬ 
ceptable  reasons  for  the  unavailability  of 
sites.  However,  sites  shall  not  be  con¬ 
sidered  imavailable  if  their  unavailabil¬ 
ity  is  the  result  of  discriminatory  zoning 
or  other  discriminatory  practices. 

(3)  The  site  is  an  integral  part  of  an 
overall  local  strategy  for  the  preserva¬ 
tion  or  revitalization  of  the  immediate 
neighborhood.  This  exception  is  appli¬ 
cable  only  when  the  overall  levd  of  hous¬ 
ing  assistance  available  to  the  locality 
makes  impractical  satisfaction  in  the 
same  fiscal  year  of  both  the  requirements 
of  paragraph  (d)  (1)  (ii)  of  this  section 
and  the  local  government’s  preservation 
program.  In  seeking  this  exemption,  a 
unit  of  general  local  government  must 
explain  its  overall  preservation  strategy; 
describe  the  concentrated  efforts  and  ex¬ 
penditure  of  fimds  being  undertaken  to 
Improve  the  neighborhood;  demonstrate 
Its  continuing  commitment  to  the  re¬ 
newal,  revitalization  or  preservation  of 
the  area  through  such  activities  as  urban 
renewal,  the  federal  urban  hcxnesteading 
demonstration  program,  concentrated 
expenditures  of  community  development 
block  grant  funds,  or  similarly  focused 
neighborhood  Improvement  programs; 
and  indicate  how  its  program  is  likely  to 
achieve  Icoig-term  economic  viability  and 
Increased  racial  or  economic  Integration 
for  the  neighborhood  in  which  the  site 
is  located. 

(e)  Approval  of  site  likely  to  improve 
quality  of  area.  A  site  in  an  area  of  mi¬ 
nority  concentration  or  in  an  area  of 
undue  concentration  of  housing  con¬ 
structed  or  rehabilitated  imder  the  stat- 
uatory  provisions  cited  in  paragraph 
(a)  (3)  of  this  secticm  shal  not  be  ap¬ 
proved  unless  HUD  determines  that  the 
approval  of  the  site  will  be  likely  to  im¬ 
prove  rather  than  imiwilr  the  physical 
and  social  quality  of  the  area  In  which 
the  site  is  located. 

§  200.706  Environmental  requirements. 

The  site  must  be  free  from  adverse  en¬ 
vironmental  conditions,  natural  or  man¬ 
made,  such  as  Instability,  septic  tank 
failures,  sewage  hazards,  earthquake 
faults,  mudslides,  harmful  air  pollution, 
smoke  or  dust,  excessive  noise  or  vibra¬ 
tion,  heavy  v^cular  or  aircraft  trafiSc, 
rodent  or  vermin  infestation,  or  fire  or 
explosion  hazards,  or  such  conditions 
must  be  eliminated,  substantially  miti¬ 
gated  or  corrected  by  the  completion 
date  of  the  project.  The  neighborhood 
must  not  be  one  which  is  seriously  detri¬ 
mental  to  the  health  or  well  being  of 
the  project  residents  or  in  which  other 
imdesirable  elements  predominate,  such 
as  dangerously  high  crime  rate,  unless 
there  is  actively  in  progress  a  concerted 
program  to  remedy  these  problems. 


§  200.708  Accessibility  to  commimity 
facilities. 

The  housing  must  be  accessible  to  so¬ 
cial,  recreational,  educational,  commer¬ 
cial  and  health  facilities  and  services 
that  are  at  least  equivalent  to  those  typi¬ 
cally  found  in  neighborhoods  consisting 
largely  of  unsubsidized  standard  hous¬ 
ing  of  similar  market  rents.  Housing  for 
the  elderly  mtist  be  accessible  to  public 
or  similar  transportation  facilities,  other 
than  dependence  on  the  private  automo¬ 
bile  ownership  of  project  residents,  and 
also  must  be  reasonably  accessible  to 
basic  commercial  and  medical  services. 

§  200.710  Accessibility  to  employment 
opportunities. 

Travel  time  and  cost  via  public  trans¬ 
portation  or  private  automobile,  from 
the  neighborhood  to  places  of  employ¬ 
ment  providing  a  range  of  jobs  for  lower- 
income  workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be  iso¬ 
lated  from  employment  opportimities, 
application  of  this  standard  to  a  pro¬ 
posed  site  or  project  intended  for  occu¬ 
pancy  by  elderly  persons  shall  take  into 
account  the  more  limited  emplosmient 
opportunity  needs  of  elderly  persons. 

§  200.712  Compliance  with  relocation 
requirements. 

The  project  may  not  be  built  or  re¬ 
habilitated  on  a  site  which  has  occu¬ 
pants  unless  applicable  relocation  re¬ 
quirements  are  met. 

§  200.714  Sites  in  flood  zones. 

The  project  may  not  be  built  or  re¬ 
habilitated  in  an  area  that  has  been 
Identified  by  HUD  as  having  special 
flood  hazards  and  in  which  the  sale  of 
fiood  insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act 
of  1968  (42  U.S.C.  4001-4027)  unless  the 
project  is  covered  by  fiood  insurance  as 
required  by  the  Flood  Disaster  Protec¬ 
tion  Act  of  1973  (42  UH.C.  4101-4128), 
and  it  meets  any  relevant  HUD  stand¬ 
ards  and  local  requirements. 

§  200.716  Consistency  ^ith  plans. 

The  site  shall  comply  with  any  applica¬ 
ble  conditions  in  the  Local  Housing  As¬ 
sistance  Plan  approved  by  HUD,  any  ap¬ 
plicable  areawide  housing  allocation  plan 
and/or  any  applicable  Developmoit  Plan 
for  a  new  community  approved  xmder 
Title  vn  of  the  HUD  Act  of  1970  (42 
U.S.C.  4501-4532)  or  Title  IV  of  the  HUD 
Act  of  1968  (42  U.S.C.  3901-3914).  Where 
the  unit  of  general  local  government  Is 
a  participating  jiuisdlction  in  an  area- 
wide  housing  opportunity  plan  pursuant 
to  24  (JFR  886.301,  the  site  shall  be  con¬ 
sistent  with  the  plan. 

§  200.718  Local  government  comment. 

Approval  of  a  site  as  meeting  the  re¬ 
quirements  of  this  Subixirt  shall  taJee  into 
account  the  views  of  the  Chief  Executive 
OflBcer  of  the  unit  of  general  local  gov¬ 
ernment  in  connection  with  its  review  ol 
the  project  ptirsuant  to  Section  213  of 
the  Housing  and  Community  Devd(«>- 
ment  Act  of  1974  (42  U.S.C.  1439)  and  24 


CFR  Part  891.  The  views  and  recom¬ 
mendations  of  the  Chief  Executive  Officer 
of  the  unit  of  general  local  govemm^t 
in  whose  jurlsdlctitm  the  site  is  located, 
together  with  any  factual  evidence  he 
submits  in  support  of  his  recommenda¬ 
tions,  shall  be  carefully  considered  in 
making  the  determinations  required  im- 
der  SS  200.704  and  200.716. 

§  200.720  Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  in  this  Subpcul 
shall  not  substitute  for  or  imply  HUD  re¬ 
view  and  approval  of  the  site  as  meeting 
HUD  requirements  with  respect  to  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347) .  The  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  470-470n),  other  related  statutes 
or  Executive  Orders,  or  the  applicable 
housing  program  imder  which  the  pro¬ 
posed  project  is  to  be  constructed  or  re¬ 
habilitated. 

Issued  at  Washington,  D.C.  January  12. 
1977. 

Carla  A.  Hn.LS, 
Secretary  of 

Housing  and  Urban  Development. 

[PR  DOC.T7-2085  Piled  1-21-77:8:45  ami 


Office  of  the  Secretary 
[  24  CFR  Parts  880  and  881  ] 

(Docket  No.  R-77-4371 

SECTION  8  HOUSING  ASSISTANCE 
PAYMENT  PROGRAM 

New  Construction  and  Substantial 
Rehabilitation 

Proposed  Rule  Making 

Concurrently  with  the  publication  of 
this  Notice  of  Proposed  Rulemaking,  the 
Department  is  proposing  to  amend 
CTiapter  II  Part  200  Subpart  N  of  this 
Title  by  revising  Site  and  Neighborhood 
Standards  for  subsidized  housing.  As  ex¬ 
plained  in  the  preamble  to  that  proposed 
revision  the  new  Site  and  Neighborhood 
Standards  are  intended  to  provide  uni¬ 
form  criteria  for  evaluating  proposed 
assisted  housing  locations  with  the  aim 
of  Insuring  that  housing  opportunities 
for  lower  income  and  minority  house 
holders  are  available  in  a  wide  range 
of  locations.  These  proposed  amend¬ 
ments  of  Parts  880  and  881  are  intended 
to  accomplish  the  same  uniformity  of 
standards  for  the  Section  8  New  Con¬ 
struction  and  Substantial  Rehabilitation 
Programs  as  Is  contemplated  for  sub¬ 
sidized  housing  under  the  proposed  re¬ 
vision  of  Part  200. 

The  major  issues  posed  by  Site  and 
Neighborhood  Standards,  e.g.,  minority 
concentrations,  racially  mixed  areas, 
areas  with  a  concentration  of  assisted 
housing,  standards  for  rehabilitation, 
healthy  living  environment,  and  roles  of 
Federal  and  local  government  are  each 
discussed  extensively  in  the  preamble 
to  the  proposed  amendment  to  Part  200. 

Interest^  persons  are  invited  to  com¬ 
ment  (m  these  proposed  revised  Site  and 
Neighborhood  Standards  submitting 
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written  data,  views  and  arguments.  Com¬ 
munications  should  be  identllled  by  the 
above  docket  number  and  title  and 
should  be  filed  with  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Ur¬ 
ban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410.  All  rele¬ 
vant  material  received  on  or  before 
March  2,  1977,  will  be  considered  before 
adoption  of  the  final  rule.  Copies  of  com¬ 
ments  submitted  will  be  available  for 
public  inspection  during  normal  business 
hotirs  at  the  above  address. 

Accordingly,  it  is  proposed:  1.  to 
amend  Part  880  by  substituting  the  fol¬ 
lowing  table  of  contents  and  by  revis¬ 
ing  the  Part  to  read  as  set  forth  herein¬ 
after: 

Sec. 

880.112  site  and  neighborhood  standards. 
880.112s  Requirements  as  to  size,  terrain 
and  ntUltles. 

880.112b  Equal  bousing  oppmtunlty  re- 
qulrementa. 

880.112c  Environmental  requirements. 
880.112d  Accessibility  to  community  facili¬ 
ties. 

880.1 12e  Accessibility  to  employment  c^- 
portunlties. 

880.1 12f  Compliance  with  relocation  re¬ 
quirements. 

880.112g  Sites  la  flood  zones. 

880.112h  Consistency  with  plans. 

880.1121  Local  government  comment. 
880.112]  Other  site  related  reviews. 

Authobitt:  Sec.  7(d>  of  the  Department 
of  Hooslng  and  Urban  Development  Act,  42 
U.S.C.  S635<d). 

§  880.112  Site  and  neighborhood  stand¬ 
ards. 

Sites  prt^sed  for  use  for  housing  pur¬ 
suant  to  this  Part  must  be  approved  by 
HUD  as  meeting  the  standards  set  fcurth 
In  If  880.112  through  880.112].  Reference 
in  any  other  Part  to  I  880.112  of  this 
Part  shall  include  reference  to  §§  880.112 
through  880.112]  of  this  Part. 

S  880.112a  Requirements  as  to  sise^  ter¬ 
rain  and  utifities. 

The  site  must  be  adequate  in  size,  ex¬ 
posure  and  contour  to  acccmimodate  the 
number  and  type  of  units  proposed;  and 
adequate  utilities  (water,  sewer,  gas,  and 
electricity)  and  adequate  paved  streets 
shall  be  available  to  service  the  site. 

§  880.112b  Eiqnal  housing  tq^portunity 
requirements. 

The  site  and  neighborhood  must  be 
suitable  from  the  standpoint  of  facilitat¬ 
ing  and  furthering  full  compliance  with 
the  applicable  provisions  of  Title  VI  (rf 
the  Civil  Rights  Act  of  1964  (42  UH.C. 
2000d  et  seq.).  Title  vm  of  the  Civil 
Rights  Acts  of  1968  (42  U.S.C.  3604- 
3619),  Executive  Order  11063  (42  UJ3.C. 
1982  note) .  The  Housing  and  Community 
Development  Act  of  1974  (see  particu¬ 
larly  42  UH.C.  5301-5309) ,  and  HUD  reg¬ 
ulations  Issued  pursuant  thereto. 

(a)  Determination  of  minority  con¬ 
centration  or  racial  mixture.  In  further¬ 
ance  of  the  objectives  of  the  foregoing 
statutes  and  Executive  Order  HUD  shall 
determine: 

(1)  Whether  the  tite  is  in  an  area  of 
minority  concentration.  In  making  such 


determination,  the  area  to  be  considered 
shall  be  the  census  tract  in  which  the 
site  Is  located  or  such  other  area  for 
which  reliable  data  as  to  racial  oompo- 
sitloa  is  available  and  which  HUD  deter¬ 
mines.  on  the  basis  of  functional  con- 
siderations  (Le..  locatkm  of  neighbortiood 
facilities  such  as  schools,  shopping  cen¬ 
ters,  churches,  etc.)  to  be  more  appro¬ 
priate.  An  area  shall  be  determined  to 
be  an  area  of  minority  conc^tration  If 
minority  residents  cemstitute  (1)  more 
than  40  percent  of  the  residents  at  the 
area  or  (ii)  a  significantly  greater  pro¬ 
portion  of  the  resid^its  of  the  area  than 
the  pnH>ortk»i  of  minority  residents  of 
the  locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  racially 
mixed  area.  An  area,  as  determined  pur¬ 
suant  to  paragrai^  (a)  (1)  of  this  sec¬ 
tion.  shall  be  determined  to  be  a  racially 
mixed  area  if  it  contains  both  minority 
and  non-minority  residents  and  minority 
residoits  constitute  a  significant  percent 
but  less  than  40  percent  of  the  total  resi¬ 
dents  of  the  area. 

(3)  Whether  the  site  is  in  an  area  of 
undue  concentration  of  f^craUy-assisted 
housing.  The  area,  as  determined  pur¬ 
suant  to  peuagraph  (a)  (1)  of  this  sec- 
tiCHi,  shall  be  determined  to  be  an  area 
of  undue  concentration  of  federally- 
assisted  housing  if  a  substantial  numb^ 
of  the  housing  units  in  the  area  (gen¬ 
erally  over  40  pocent)  consist  of  housing 

(1)  coDstnicted,  rehabilitated,  purchased 
or  leased  (inclusive  of  units  leased  xinder 
the  Section  8  Existing  Housing  Program 
(24  CFR  Part  882))  under  the  UR.  Hmis- 
ing  Act  of  1937  (42  UR.C.  1437f).  Sec- 
Uons  221(d)  (3)  BMIR,  235  or  236  the 
National  Housing  Act  (12  URX:.  1715L 
(d)(3).  1715Z  and  1715s-l).  Section  1(U 
of  the  Housing  and  Urban  Dcvelopmait 
Act  of  1965  (12  UR.C.  1701s) .  or  Section 
515  of  the  Housing  Act  of  1949  (42  UR.C. 
1485)  and  (li)  IntoKled  for  occupancy 
by  other  than  elderly  housdiolds. 

(b>  Unaeeeptability  if  ratio  of  minor¬ 
ity  residents  would  be  increased  signifi¬ 
cantly.  A  site  in  a  racially  mixed  area 
shall  not  be  approved  If  the  proposed 
project  would  result  in  a  significant  and 
rapid  inerease  in  the  proportkm  of  mi- 
nortty  to  non-mlnorlty  residents  in  the 
area  causing  it  to  become  an  area  of 
minorl^  c<mcentration  In  ^rtiteh  minor¬ 
ity  residesrts  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

(c>  UnacceptahUity  due  to  dispropor¬ 
tionate  concentration  of  minority  stu¬ 
dents  in  public  schools.  A  site  In  a  racially 
mixed  area  or  area  of  minority  concen- 
tratiem  shall  not  be  {qH>roved  if  the  pro¬ 
posed  project  would  distort  a  voluntary 
or  court-imposed  plan  adopted  by  the 
school  system  or  locality  to  assure  equal¬ 
ity  of  educational  opportunity  in  its  pub¬ 
lic  schools,  by  causi^  a  significant  and 
dispr(gx>rtlonate  ctmeentration  of  the 
locality’s  minority  students  in  one  or 
more  of  the  public  schools  serving  the 
site. 

(d)  Approval  of  site  in  an  area  of  mi¬ 
nority  concentration.  A  site  located  in  an 
area  of  minority  conc^tratlon  may  be 
ai^roved  if  (me  of  the  following  determi¬ 
nations  is  made. 


(1)  Sufficient  and  comparable  oppor¬ 
tunities  tor  assisted  housing  are  availabiU 
outside  areas  of  minority  concentration. 

(1)  Housing  in  the  jurisdietkm  of  the 
imit  of  general  local  government  (or  such 
wider  area  as  may  be  covered  by  an  area¬ 
wide  housing  opportunity  plan)  con¬ 
structed  under  (me  or  more  of  the  statu¬ 
tory  authorities  cited  in  paragraph  (a) 
(3)  of  this  secti(m.  is  located  In  areas 
which  are  not  areas  of  minority  concen- 
trati(m.  Such  housing  must  be  compara¬ 
ble  in  tenure  (owner,  renter) ,  size  (bed¬ 
room  distribution),  and  number  of  as¬ 
sisted  units  to  the  tenure,  size  and  ntim- 
ber  of  assisted  xmits  located  in  areas  of 
minority  concentration;  and  must  have 
units  presently  available  or  scheduled  to 
be  available  within  a  waiting  p>eriod  of 
not  more  than  twelve  months  in  a  num¬ 
ber  and  type  approximating  the  number 
and  t]rpe  of  imits  pn^xMed  to  be  con¬ 
structed  at  the  site  in  (juestion: 

(il)  Housing  to  be  c(mstructed  or  reha¬ 
bilitated  under  any  of  the  statutory  pro- 
visl(ms  cited  in  paragraph  (a)  (3)  of  this 
secti(m  has  been  approved  for  (ievel(H?- 
moit  (e.g.,  fund  reservatkm)  within  the 
jurisdiction  of  the  unit  of  general  local 
government  (or  such  wider  area  as  may 
be  covered  by  an  areawide  housing  op¬ 
portunity  plan)  in  areas  which  are  not 
areas  of  minority  c(mcentrati(m.  Ihe 
proposed  tenure,  size  and  number  of  such 
units  must  approximate  the  pr(Hm6ed 
tenure,  size  and  number  of  units  to  be 
c(m8tructed  at  the  site  in  questkm  and 
must  be  scheduled  to  be  available  lor 
occupancy  within  twelve  m(mths  of  the 
anticipated  completi(m  of  the  proposed 
project:  or 

(2)  There  are  no  sites  which  are  avail¬ 
able  or  which  feasibly  can  be  made  avail¬ 
able  for  housing  constructed  pursuant  to 
this  Part  within  the  furisdietion  of  the 
unit  of  general  local  government  in  areas 
tvhieh  are  not  areas  minority  concen¬ 
tration.  Zoning  and  other  land  use  con- 
tit^  intended  to  avoid  inconq>atit>le  land 
uses  to  prevent  imwarrantcd  devtiop- 
ment  of  land  before  supporting  facilities 
are  available  or  to  implement  similar 
legitimate  land-use  pedicles  are  aco^- 
able  reasems  for  the  unavailability  of 
sites.  However,  sites  shaD  not  be  c(m- 
sidered  unavallaUe  if  their  unavailabil¬ 
ity  is  the  result  of  dlseulmtnatory  zoning 
or  other  discriminatory  practices;  or 

(3)  Tfie  site  is  an  integral  part  of  an 
overall  local  strategy  for  the  preserva¬ 
tion  or  revitalization  of  the  immediate 
neighborhood.  This  exception  is  applica¬ 
ble  only  Trtien  the  overall  level  of  housing 
assistance  available  to  the  locality  makes 
impractical  satisfaction  of  the  require¬ 
ments  of  paragraph  (d)  (1)  (li)  of  this 
section  and  the  local  government’s 
preservation  program.  In  seeking  this 
exemption,  a  unit  of  general  l(x;al  gov¬ 
ernment  must  explain  its  overall  preser¬ 
vation  strategy;  describe  the  concen¬ 
trated  efforts  and  expenditure  of  fxmds 
being  undertaken  to  Improve  the  neigh¬ 
borhood;  demonstrate  its  continuing 
commitment  to  the  renewal,  revitaliza¬ 
tion  or  preservation  of  the  area  through 
such  activities  as  urban  renewal,  the  fed¬ 
eral  urban  homesteading  program,  con- 
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centrated  expenditures  of  community 
development  block  grant,  fxmds,  or  simi¬ 
larly  focused  nelghboiiiood  Improve¬ 
ment  programs;  and  indicate  how  its 
program  is  likely  to  achieve  long-term 
economic  viability  and  Increased  racial 
or  economic  integration  for  the  neigh¬ 
borhood  in  which  the  site  is  located. 

(e)  Approval  of  site  is  likely  to  improve 
quality  of  area.  A  site  in  an  area  of 
minority  concentration  or  in  an  area  of 
undue  concentration  of  housing  con¬ 
structed  or  rehabilitated  imder  the  sta¬ 
tutory  provisions  cited  in  paragraph  (a) 
(3)  of  this  section  shall  not  be  approved 
unless  HUD  determines  that  the  ap¬ 
proval  of  the  site  will  be  likely  to  improve 
rather  than  impair  the  physical  and 
social  quality  of  the  area  in  which  the 
site  is  located. 

§  880.112c  Environmental  requirements. 

The  site  must  be  free  from  adverse 
environmental  conditions,  natural  or 
man-made,  such  as  instability,  septic 
tank  failures,  sewage  hazards,  earth¬ 
quake  faults,  mudslides,  harmful  air  pc^- 
lution,  smoke  or  dust,  excessive  noise  or 
vibration,  heavy  vehicular  or  aircraft 
traffic,  rodent  or  vermin  infestation,  or' 
lire  or  explosion  hazards,  or  such  con¬ 
ditions  must  be  eliminated,  substantially 
mitigated  or  corrected  by  the  completion 
date  of  the  project.  The  neighborhood 
must  not  be  one  which  is  seriously  det¬ 
rimental  to  the  health  or  well  being  of 
the  project  residents  or  in  which  other 
undesirable  elements  predominate,  such 
as  a  dangerously  high  crime  rate,  unless 
there  is  actively  in  progress  a  concerted 
program  to  remedy  these  poblems. 

§  880.112d  Accessibility  to  community 
facilities. 

The  housing  must  be  accessible  to  so¬ 
cial.  recreational,  educational,  commer¬ 
cial  and  health  facilities  and  service 
that  are  at  least  equivalent  to  those  typi¬ 
cally  found  in  neighborhoods  consisting 
largely  of  unsubsidized  standard  housing 
or  similar  market  rents.  Housing  for  the 
elderly  must  be  accessible  to  public  or 
similar  transportation  facilities,  other 
than  dependence  on  the  private  auto¬ 
mobile  ownership  of  project  residents, 
and  also  must  be  reasonably  accessible 
to  basic  commercial  and  medical  services. 

§  880.1 12e  Accessibilily  to  employment 
opportunities. 

Travel  time  and  cost  via  public  trans¬ 
portation  or  private  automobile,  from 
the  neighborhood  to  places  of  employ¬ 
ment  providing  a  range  of  jobs  for  lower- 
income  workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be 
isolated  from  employment  opportunities, 
application  of  this  standard  to  a  pro¬ 
posed  site  for  elderly  persons  shall  take 
into  acount  the  more  limited  employ¬ 
ment  opportunity  needs  of  elderly 
persons. 

§  880.1 12f  Compliance  with  relocation 
requirements. 

The  project  may  not  be  built  on  a  site 
which  has  occupants  unless  applicable 
relocation  requirements  are  met. 


§  880.112g  Sites  in  flood  ztmes. 

The  project  may  not  be  built  in  an 
area  that  has  been  identified  by  HDD 
as  having  special  fiood  hazards  and  in 
which  the  sale  of  fiood  insurance  has 
been  made  available  under  the  National 
Flood  Insurance  Act  of  1968  (42  Uj3.C. 
4001-4027)  unless  the  project  is  coveied 
by  fiood  Insurance  as  required  by  the 
Flood  Disaster  Protection  Act  of  1973 
(42  UJS.C.  4101-4128)  and  it  meets  any 
relevant  HDD  standards  and  local  re¬ 
quirements. 

§  880.112b  Consistency  with  plans. 

The  site  shall  comply  with  any  ap¬ 
plicable  conditions  in  the  Local  Housing 
Assistance  Plan  approved  by  HUD,  any 
applicable  areawide  housing  allocation 
plan  and/or  any  applicable  Development  • 
Plan  for  a  new  community  approved 
under  Title  VII  of  the  Housing  and  Ur¬ 
ban  Development  Act  of  1970  (42  U.S.C. 
14501-4532),  or  Title  IV  of  the  Housing 
and  Urban  Development  Act  of  1968  (42 
U.S.C.  3901-3914).  Where  the  unit  of 
general  local  government  is  a  participat¬ 
ing  jurisdiction  in  an  areawide  housing 
opportunity  plan  pursuant  to  24  CJFR 
886.301,  the  site  shall  be  consistent  with 
the  plan. 

§  880.1121  Local  government  comment. 

AEq>roval  of  a  site  as  meeting  the  re¬ 
quirements  of  §§  880.112  through  880.112j 
shall  take  into  account  the  views  of  the 
Chief  Executive  Officer  of  the  unit  of 
general  local  government  in  connection 
with  its  review  of  the  project  pursuant 
to  section  213  of  the  Housing  and  Com¬ 
munity  Development  Act  of  1974  (42 
U.S.C.  1439)  and  24  CFR  Part  891.  The 
views  and  recommendations  of  the  Chief 
Executive  Officer  of  the  unit  of  g^eral 
local  government  in  whose  jurisdiction 
the  site  is  located,  together  with  any  fac¬ 
tual  evidence  he  submits  in  support  of 
his  reccHmnendations,  shall  be  carefully 
considered  in  making  the  determination 
required  under  §S  880.112b  and  880.112h. 

§  880.112]  Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  in  §S  880.112 
through  880.1121  shall  not  substitute  for 
or  imply  HUD  review  and  approval  of  the 
site  as  meeting  requironents  with  re¬ 
spect  to  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321-4347) , 
the  National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470-470n),  or  other  re¬ 
lated  statutes  or  Executive  Orders,  or 
other  requirements  of  this  Part. 

2.  To  amend  Part  881  by  substituting 
the  following  table  of  contents  and  by 
revising  the  Part  to  read  as  set  forth 
hereinafter: 

881.112  Site  and  neighlxM'hood  standards. 
881.112a  Requirements  as  to  size,  terrain 
and  utilities. 

881.112b  Equal  housing  opportunity  re¬ 
quirements. 

881.112c  Environmental  requirements. 

881 .11 2d  AccesslbUity  to  community  facul¬ 
ties. 

881 . 1 1 2e  Accessibility  to  employment  oppor¬ 
tunities. 


Sec. 

881.112f  Compliance  with  relocation  re- .. 
qulrements. 

881.112g  Sites  In  flood  zones. 

881.112h  Consistency  with  plans. 

881.1121  Local  government  comment. 

881.112j  Other  site  related  reviews. 

Axtthoritt:  (Sec.  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d)). 

§  881.112  Site  and  neighborhood  stand¬ 
ards. 

Sites  proposed  for  use  for  housing  pur¬ 
suant  to  this  Part  must  be  approved  by 
HUD  as  meeting  the  standards  set  forth 
in  any  other  Part  to  §  881.112  of  this  Part 
shall  include  reference  to  §§  880.112 
through  880.1 12 j  of  this  chapter. 

§  881.112a  Requirements  as  to  size,  ter¬ 
rain  and  utilities. 

The  site  must  be  adequate  in  size,  ex¬ 
posure  and  contour  to  acccmimodate  the 
number  and  type  of  imits  proposed;  and 
adequate  utilities  (water,  sewer,  gas,  and 
electricity)  and  adequate  pav^  streets 
shall  be  available  to  service  the  site. 

§  881.112b  Equal  bousing  opportunity 
requirements. 

The  site  and  neighborhood  must  be 
suitable  from  the  standpoint  of  facilitat¬ 
ing  and  furthering  ftUl  compliance  with 
the  applicable  provisions  of  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et  seg.).  Title  vm  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3604- 
3619),  Executive  Order  11063  (42  UJS.C. 
1982  note) ,  The  Housing  and  Community 
Development  Act  of  1974  (see  particu¬ 
larly  42  U.S.C.  5301-5309),  and  HUD 
regulations  Issued  pursuant  thereto. 

(a)  Determination  of  minority  con¬ 
centration.  In  furtherance  of  the  objec¬ 
tives  of  the  foregoing  statutes  and  Exec¬ 
utive  Order  HUD  shall  determine: 

(1)  Whether  the  site  is  in  an  area  of 
minority  concentration.  In  making  such 
determination,  the  area  to  be  considered 
shall  be  the  census  tract  in  which  the  site 
is  located  or  such  other  area  for  which 
reliable  data  as  to  racial  composition  is 
available  and  which  HUD  determines, 
on  the  basis  of  fxmctional  considerations 
(i.e.,  location  of  neighborhood  facilities 
such  as  schools,  shopping  centers, 
churches,  etc.)  to  be  more  appropriate. 
An  area  shall  be  determined  to  be  an 
area  of  minority  concentration  if  mi¬ 
nority  residents  constitute  (i)  more  than 
40  percent  of  the  residents  of  the  area 
or  (ii)  a  significantly  greater  propor¬ 
tion  of  the  residents  of  the  area  than  the 
proportion  of  minority  residents  of  the 
locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  racially 
mixed  area.  An  area,  as  determined  pur¬ 
suant  to  paragraph  (a)  (1)  of  this  sec¬ 
tion,  shall  be  determined  to  be  a  racially 
mixed  area  if  it  contains  both  minority 
and  non-minority  r.esidents  and  minori¬ 
ty  residents  constitute  a  significant  per¬ 
cent  but  less  than  40  percent  of  the  total 
residents  of  the  area. 

(3)  Whether  the  site  ts  in  an  area  of 
undue  concentration  of  federally-assist¬ 
ed  housing.  The  area,  as  determined  put- 
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suant  to  paragTi4>h  (a)  (1)  of  this  sec- 
tl(m.  Shan  be  determined  to  be  an  area 
of  und\ie  ocmcentratloD  cl  federallT-as- 
sisted  bousing  If  a  subetantiai  number  of 
the  housing  units  in  Qie  area  (generaRy 
over  40  percent)  consist  of  housing  (1) 
constructed,  rehabilitated,  purchased,  or 
leased  (inclusive  of  units  leased  under 
the  Section  8  Existing  Housing  Program 
(24  CFR  Part  882))  under  (he  VB. 
Housing  Act  of  1937  (42  UjS.C.  1437f). 
Sections  221(d)  (3)  BMIR,  235  or  238  of 
the  National  Housing  Act  (12  TJS.C. 
1715L(d)(3),  171SZ  and  1715B-1).  Sec¬ 
tion  101  of  the  Housing  and  Urban  De¬ 
velopment  Act  of  1965  (12  UJS.C.  1701s), 
or  secticm  515  of  the  Housing  Act  of  1949 
(42  nJS.C.  1485)  and  (U)  intended  tor 
occubancy  by  other  than  elderly  house¬ 
holds. 

(b)  VnacceptdbiUty  if  ratio  of  wiaori- 
ty  residents  vxmld  be  increased  signifi¬ 
cantly.  A  site  in  a  racially  mixed  area 
shall  not  be  approved  if  the  proposed 
project  would  result  in  a  significant  and 
rapid  increase  in  the  proportion  of  mi¬ 
nority  to  non-minority  residents  in  the 
area  causing  it  to  become  an  area  of 
minority  concentration  in  which  minori¬ 
ty  residents  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

(c)  Vnacceptability  due  to  dispropor¬ 
tionate  concentration  of  minority  stu¬ 
dents  in  public  schools.  A  site  in  a  ra¬ 
cially  mixed  area  or  area  of  minority 
concentration  shall  not  be  aiH>roved  if 
the  proposed  project  would  distort  a  vol- 
tmtary  or  court-imposed  plan  adopted  by 
the  school  system  or  locality  to  assxuo 
equality  of  educational  opportunity  in 
the  public  schools,  by  causing  a  signifi¬ 
cant  and  disproportionate  concentration 
of  the  locali^’s  minority  students  in  one 
or  more  of  the  public  schools  serving  the 
site. 

(d)  Aptrroval  of  site  in  an  area  of  mi¬ 
nority  concentration.  A  site  located  in  an 
area  of  minority  concentration  shall  not 
be  approved  unless  one  of  the  following 
determinations  is  made. 

(1)  Sufficient  and  comparable  oppor¬ 
tunities  for  assisted  housing  are  avail¬ 
able  outside  area  of  minority  concentra¬ 
tion.  (i)  Housing  in  the  Jurisdiction  of 
the  unit  of  general  local  government  (or 
such  wider  area  as  may  be  covered  by  an 
areawide  housing  opportunity  plan),  or 
rehabilitated  under  one  or  more  of  the 
statutory  authorities  cited  in  paragraph 
(a)  (3)  of  this  section,  is  located  in  areas 
which  are  not  areas  of  minority  c<mcen- 
tratlon.  Such  housing  must  be  compara¬ 
ble  to  tenure  (owner,  renter) .  size  (bed¬ 
room  distribution),  and  number  of  as¬ 
sisted  units  to  the  tenure,  size  and  num¬ 
ber  of  assisted  units  located  in  areas  of 
minority  concentration;  and  must  have 
units  presently  available  or  scheduled  to 
be  available  within  a  waiting  period  of 
not  more  than  twelve  months  in  a  num¬ 
ber  and  type  approximating  the  number 
and  type  of  units  proposed  to  be  reha¬ 
bilitated  at  the  site  in  question. 

(ii)  Housing  to  be  constructed  or  re¬ 
habilitated  imder  any  of  the  statutory 
provisions  cited  in  paragraph  (a)  (3)  of 
this  section  has  been  approved  for  de¬ 
velopment  (e.g.,  fund  reservation)  with¬ 


in  the  jurisdlctlan  of  the  unit  of  genowl 
local  government  (or  such  wider  area  as 
may  be  eovered  by  an  areawide  housing 
opportunity  plan)  in  areas  which  are  not 
areas  d  minority  coneentratkm.  The 
pr^maed  tenure,  size  and  number  of  such 
units  must  approximate  the  pngMsed 
tenure,  size  and  number  (rf  units  to  be 
rdiab&itated  at  the  site  In  question  and 
must  be  sdieduled  to  be  available  for 
occupancy  within  twelve  months  of  the 
anticipated  completion  of  the  proposed 
project;  or 

(2>  There  are  no  sites  which  are  avail¬ 
able  or  which  feasibly  can  be  made  avail¬ 
able  for  housing  rehabOstabed  pursnant 
to  this  Part  within  the  jurisdiction  of  the 
unit  of  general  local  government  in  areas 
which  are  not  areas  of  minority  concen¬ 
tration.  Zoning  and  otho'  land  use  con¬ 
trols  Intended  to  avoid  Incompatible  land 
uses  or  to  prevent  unwarranted  develop¬ 
ment  of  the  land  before  supporting  fa¬ 
cilities  are  available  or  to  Implement 
similar  legitimate  land-use  policies  are 
acceptable  reasons  for  the  unavailability 
of  sites.  However,  sites  shall  not  be  con¬ 
sidered  unavailable  if  their  unavailability 
is  the  result  of  discriminatory  zoning  or 
other  discriminatory  practices;  or 
(3)  The  site  is  an  integral  part  of  an 
overall  Vocal  strategy  for  the  preserva¬ 
tion  of  revitalization  of  the  immediate 
neighborhood.  This  exception  is  appUca- 
bly  only  when  the  oversdl  level  of  hous¬ 
ing  assistance  available  to  the  locality 
makes  Impractical  satisfaction  of  the  re¬ 
quirements  of  paragnq^  (d).(l)  (11)  of 
this  section  and  the  local  government’s 
preservatl<m  prc^ram.  In  seeking  this 
exemption,  a  unit  of  general  local  gov- 
emmoit  must  explain  Its  overall  pres¬ 
ervation  strategy;  deecrS>e  the  concen¬ 
trated  efforts  and  expenditure  of  fimds 
being  undertaken  to  Improve  the  neigh¬ 
borhood  ;  demonstrate  Its  continuing 
commitment  to  the  renewal,  revitaliza¬ 
tion  or  preservation  of  the  area  through 
such  activities  as  urban  renewal,  the 
federal  urban  hcMnesteadlng  program, 
concentrated  expenditures  of  commu¬ 
nity  development  block  grant  fimds,  ox 
similarly  focused  neighborhood  improve¬ 
ment  programs;  and  Indicate  how  its 
program  is  likebr  to  achieve  long-term 
ec(momle  viability  and  Increased  racial 
or  econmnlc  Integration  for  the  neigh¬ 
borhood  In  which  the  site  is  located. 

(e)  Approval  of  site  is  likely  to  im¬ 
prove  quality  of  area.  A  site  in  an  area 
of  minority  concentration  or  in  an  area 
of  undue  concentration  of  housing  con¬ 
structed  or  r^abllltated  under  the  stat¬ 
utory  provisions  cited  in  Par,  (a)  (3) 
shall  n^  be  approved  imless-HUD  deter¬ 
mines  that  the  approval  of  the  site  will 
be  likely  to  Improve  rather  than  impair 
the  physical  amd  social  quality  of  the 
area  in  which  the  site  is  located. 

§  881.112c  Elnvironmental  require¬ 
ments. 

The  site  must  be  free  from  adverse 
environmental  condltkais,  natural  or 
man-made,  such  as  Instability,  septic 
tank  failures,  sewage  hazards,  earth¬ 
quake  faults,  mudsUdes,  harmful  air  pol¬ 
lution,  smoke  or  dust,  excessive  noise  or 


vfiaraUon,  heavy  vehicular  or  aircraft 
tralBc,  rodent  or  vermin  Infestation,  or 
fire  or  exploslcm  hazards,  or  such  con¬ 
ditions  must  be  eliminated,  substantially 
mittgpated  or  corrected  by  the  comple- 
tlon  date  of  the  project.  The  neighbor¬ 
hood  must  not  be  one  which  is  seriously 
detrimeDtal  to  the  health  or  well  being 
at  the  project  residents  or  In  which  other 
undesirable  elements  predominate,  such 
as  a  dangerously  high  crime  rate,  unless 
there  is  aettv^  in  progress  a  concerted 
program  to  ranedy  these  problons. 

§  881.11241  Accessibility  to  community 
facilities. 

The  housing  must  be  accessible  to 
social  recreatitmal  educational,  com¬ 
mercial  and  health  facilities  and  services 
that  are  at  least  equivalent  to  those  t3rpi- 
caDy  found  In  neighborhoods  consisting 
largely  of  unsubsidized  standard  hous¬ 
ing  or  similar  market  roits.  Housing  for 
the  elderly  must  be  accessible  to  public 
or  similar  transportation  facilities,  other 
than  dependence  on  the  private  autmno- 
blle  ownership  of  project  residents,  and 
also  must  be  reasonably  accessible  to 
basic  commercial  and  medical  services. 

§  881.1 12e  Acrcessibility  to  employment 
opportunities. 

Travel  time  and  cost  via  public  trans¬ 
portation  or  private  automobile,  frcHn  the 
neighborhood  to  places  of  employment 
providing  a  range  of  Jobs  for  lower-in- 
c<»ne  workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be  iso¬ 
lated  from  employment  opportunities, 
applicatimi  of  this  standaifi  to  a  pro¬ 
posed  site  for  elderly  persons  shall  take 
into  account  the  more  limited  employ¬ 
ment  opportunity  needs  of  elderly  per¬ 
sons. 

§  881.1 12f  Compliance  with  rel4>cation 
requirements. 

The  project  may  not  be  rdiabUltated 
on  a  site  which  has  occupants  unless  ap¬ 
plicable  relocation  requirements  are  met 

§  881.112g  Sites  in  flood  sones. 

The  project  to  be  rehabilitated  may 
not  be  located  In  an  area  that  has  been 
identifled  by  HUD  as  having  qjecial 
flood  hazards  and  In  which  the  sale  of 
flood  Insturance  has  be^  made  available 
under  the  National  Flood  Insurance  Act 
of  1968  (42  UJS.C.  4001-4027)  unless  the 
project  Is  covered  by  flood  Insurance  as 
required  by  the  Flood  Disaster  Protection 
Act  of  1973  (42  UJS.C.  4101-4128)  and  it 
meets  any  relevant  HUD  standards  and 
local  requirements. 

§  881.112h  Consistency  with  plans. 

The  site  shall  comply  with  any  appli¬ 
cable  ctmdltlons  In  the  Local  Housing 
Assistance  Plan  approved  by  HUD,  any 
applicable  areawide  housing  allocaticm 
plan  and/or  any  applicable  Development 
Plan  for  a  new  community  approved  un¬ 
der  Title  vn  of  the  Housing  and  Urban 
Development  Act  of  1970  (42  UJS.C.  4501- 
4532) ,  or  Title  IV  of  the  Housing  and  Ur¬ 
ban  Development  Act  of  1968  (42  UJS.C. 
3901-3914).  Where  the  unit  of  general 
local  government  is  a  participating  Jur-^ 
Isdlction  in  an  areawide  housing  t^por- 
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tunity  plan,  pursuant  to  24  CFR  886.301, 
the  site  ^all  be  consistent  with  the  plan. 

§  881.1121  Local  government  comment. 

Approval  of  a  site  as  meeting  the  re¬ 
quirements  of  §§  880.112  through  880.- 
112J  shall  take  into  accoimt  the  views  of 
the  Chief  Executive  Officer  of  the  unit  of 
general  local  government  in  connection 
with  its  review  of  the  project  pm^uant  to 
Section  213  of  the  Housing  and  Com¬ 
munity  Development  Act  of  1974  (42 
UH.C.  1439)  and  24  CFR  Part  891.  The 
views  and  recommendations  of  the  (Thief 
Executive  Officer  of  the  imit  of  general 
local  government  in  whose  jurisdiction 
the  site  is  located,  together  with  any 
factual  evidence  he  submits  in  support 
of  his  recommendations,  shall  be  care¬ 
fully  considered  in  making  the  determi¬ 
nations  required  under  §§  880.112b  and 
880.112h. 


§  881.1 12 j  Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  in  §S  880.112 
through  880.1121  shall  not  substitute  for 
or  imply  ETUD  review  and  approval  of 
the  site  as  meeting  requirements  with  re¬ 
spect  to  the  National  Envlronmeutal  P(d- 
icy  Act  of  1969  (42  U.S.C.  4321-4347) ,  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470-470n),  or  other  re¬ 
lated  statutes  or  Executive  Orders,  or 
other  requirements  of  this  Part. 

(Section  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C.  3536 
(d)). 

Issued  at  Washington,  D.C.  January 
12. 1977. 

Carla  A.  Hills, 
Secretary  of  Housing 
and  Urban  Development. 

[PR  Doc.77-2084  Piled  1-21-77:8:45  am] 
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